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STATEMENT OF THE CASE
Nature of the Case
Rosemary Dana contends the district court erred in ordering her to pay restitution in this
case.  In making that argument, she is mindful that she did not object to the State’s request for
restitution.
Statement of the Facts and Course of Proceedings
Following a jury trial, Ms. Dana was found guilty of two counts of delivering a controlled
substance.  (R., p.50.)  The district court ultimately imposed concurrent sentences of four years,
with  one  and  one-half  years  fixed,  which  it  suspended  for  a  three-year  term  of  probation.
(R., pp.56-57.)  It also imposed $1,700 in fines and costs.  (R., p.57.)  The presentence report
(hereinafter,  PSI)  indicated  that,  although  Ms.  Dana  has  employment,  she  had  significant
outstanding fines from another case which meant she would likely need an extended period of
time to pay off any financial obligations associated with this case.  (PSI, p.3.)  However, at the
sentencing hearing, defense counsel noted that Ms. Dana had just received a $2/hour raise from
her employer.  (Tr., p.3, L.13).
At the sentencing hearing, the State indicated it was going to request $200 in restitution
for the cost of testing the substances involved in this case.  (Tr., p.2, Ls.19-20.)  However, both
parties requested the district court hold the issue of restitution open for further review.  (Tr., p.2,
Ls.21-23, p.4, Ls.10-20.)  The district court agreed to leave the restitution question open.
(Tr., p.4, Ls.21-23.)
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Ultimately, the State requested restitution for $180 in “buy money” and $100 in
laboratory testing.  (R., p.63; Aug. p.6.)1  There was no hearing, nor did Ms. Dana file anything
in regard to those requests.  (See R, p.4; see generally R.)  The district court ultimately entered
two orders for restitution, one ordering $180 to the narcotics unit and the other ordering $100 for
laboratory expenses.  (R., pp.60-61; Aug. pp.1-2.)
Subsequently, Ms. Dana filed a notice of appeal which was timely only from the
restitution orders.  (R., pp.64-66; see also R., p.79 (order reinstating appeal following a
conditional dismissal).)
1 Contemporaneously with this brief Ms. Dana filed a motion to augment the appellate record
with a copy of the Lab Restitution Order and Judgment, to which the affidavit documenting the
lab costs is attached.
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ISSUE
Whether the district court abused its discretion by ordering Ms. Dana to pay restitution.
4
ARGUMENT
The District Court Abused Its Discretion By Ordering Ms. Dana To Pay Restitution
Pursuant to I.C. § 37-2732(k), the district court may order restitution for costs associated
with investigating drug offenses.  Awarding restitution under that statute is discretionary.
State v. Cunningham, 161 Idaho 698, 700 (2017).  Mindful of the fact that she did not object to
the State’s request for restitution under that statute in this case, Ms. Dana contends that the
district court abused its discretion in awarding that restitution in this case. See, e.g., State v.
Kelley, 161 Idaho 686, 692 (2017) (reiterating that the defendant’s ability to pay is one of several
factors  for  the  district  court  to  consider  in  ruling  on  a  request  for  restitution  under  I.C.  §  37-
2732(k)); but see, e.g., State v. Taie, 138 Idaho 878, 800 (Ct. App. 2003) (noting that immediate
inability to pay, by itself, is not a reason to not order such restitution).  Since the PSI indicated
Ms. Dana has other financial obligations which will impact her immediate ability to pay costs in
this case (PSI, p.3), and since the district court had already ordered more costs and fines in this
case (R., p.57), the district court abused its discretion by not sufficiently considering Ms. Dana’s
ability to pay when it ordered restitution under I.C. § 37-2732(k).
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CONCLUSION
Ms. Dana respectfully requests that this Court vacate the restitution orders in this case.
DATED this 10th day of October, 2017.
__________/s/_______________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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